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 1.  TIME:  9:00   CASE#: MSC14-00701 
CASE NAME: VIVEROS VS. CENTERPOINT SERVICE 
HEARING ON MOTION TO BIFURCATE THE PUNITIVE DAMAGES PHASE OF THE TRIAL 
FILED BY CENTERPOINT SERVICES, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion is granted, subject to whether it is rendered moot by the ruling on Line 2. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-00701 
CASE NAME: VIVEROS VS. CENTERPOINT SERVICE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION ON 6th CAUSE OF ACTION & 
PUNITIVE DAMAGES  /  FILED BY CENTERPOINT SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Defendant Centerpoint Services, Inc. moves for summary adjudication of the Sixth 
Cause of Action, for breach of fiduciary duty, and the punitive damages claim in this action for 
breach of a promise to cremate the remains of the decedent, only after, not before, the body 
was sent to the coroner’s office for an autopsy.  The motion is granted.    
 
 Factual and Procedural Background  
 
 (In stating the “facts,” below the court is not making factual findings.  In cases, it states 
“facts” from plaintiff’s additional facts even though defendant disputes those facts.  It does this to 
show that even if those facts favor plaintiffs as strongly as claimed they are still insufficient.)   
 

Centerpoint does business under the names of Alta Vista Cremation & Funeral Service 
and Pacheco Cemetery and Crematory.  (Undisputed Material Fact (“UMF”) 2.)   
 
 Plaintiffs’ decedent, Vincent Jarvis, died on May 3, 2013.  (UMF 4.)   On May 6, 2013, 
his daughter Florence Viveros requested that Alta Vista cremate his remains after first sending 
his body to the coroner for an autopsy.  (UMF 5; Plaintiff’s Additional Fact (“PAF”) 36, 37.)   
Plaintiffs discussed these arrangements with Marcy Lopez, a funeral arranger at Centerpoint.  
(UMF 8A.)   
 
 Transporting remains from Alta Vista to the coroner is not usual, but it had occurred four 
to seven times previously, between 2007 and 2013.  (UMF 10 and Response; PAF 38.)   
 
 On May 8, 2013, at approximately 8:05 a.m., Pacheco started the process of cremating 
the remains of decedent before transporting the body to the coroner.  (UMF 11.)  The employee 
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operating the furnace, or retort, was Deleno Duncan, a registered sex offender, who had 
previously lost his funeral director license due to inappropriate conduct at a crematory.  
(See Plaintiffs’ Request for Judicial Notice.)   
 

At approximately 8:30 a.m. plaintiff Florence Viveros called Alta Vista to inquire about 
the status of decedent’s transportation to the coroner’s office.  She was told by an Alta Vista 
employee that Marcy Lopez would call her back.  (PAF 42.) 

 
In her deposition, Marcy Lopez did not admit learning of this call.  She just testified that 

after authorizing the cremation to proceed, she subsequently remembered that the remains 
were to be sent to the coroner first, and she called defendant’s owner, Eric Bianco for 
instructions.  He ordered the retort stopped.  Also, even though he knew the body was partially 
burned, he ordered Lopez to tell Duncan to physically remove the torso and send it to the 
coroner for autopsy.  Lopez then ran to the crematory crying and yelling for Duncan to stop the 
cremation.  (UMF 12 A. and Response; PAF 44, 45.)  Lopez admitted she had erred in 
completing the cremation paperwork before taking the remains to the coroner first.  (UMF 12 B.)  
Duncan stopped the cremation at approximately 8:55 a.m.  (UMF 13.)   A cremation for 
someone of the proportions of the decedent usually takes 75 to 95 minutes.   

 
Duncan knew that the manufacturer’s manual said not to open the retort door if the 

temperature inside was more than 500 degrees, but he was acting with urgency to get the body 
out and opened the door even though the temperature was 900 degrees.  (PAF 51.)  He had 
never opened a retort door mid-cycle before.  (PAF 52.)   

 
When he opened the retort door, Duncan saw a severely charred and partly cremated 

body.  Parts of it were still on fire.  (PAF 53.)   Duncan, Lopez, and a Mr. Martin were all there.  
Everyone was in a panic.  (PAF 55, 56.)  Duncan and Martin threw water on the still-burning 
remains.  The water was bubbling and steaming when it hit the remains.  (PAF 58.)  Some of 
the remains fell out of the retort into the collection pan.  (PAF 59.)  The water turned some of 
the cremated remains into paste.  (PAF 61.)  Martin told Duncan to use a hoe/pole and 
broom/rake to remove the burnt torso, those these tools are not designed for that purpose.  
(PAF 63, 64.)  Duncan then pushed some of the remains to the side and scooted the burnt torso 
out the front of the retort so he and Martin could lift it out and transport it to the coroner.  
(PAF 65.)  Blood and fluids got onto a part of the equipment and had to be cleaned later.  
(PAF 67.)  Some organs were missing and everything was red, black, charred.  (PAF 69.)  
The retort was still filled with body and bone fragments, residue, and blood.  (PAF 71.)   

 
Bianco admitted in his deposition that he knew it would be difficult to remove a partially 

burned torso from a retort without leaving blood and remains in the retort.  (PAF 72, 73.)  
Duncan said decedent’s remains were not all kept together because it would be hard to do so.  
Martin said parts were left in the retort because he didn’t think the coroner needed everything.  
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(PAF 74, 75.)  Duncan never had any ethics training or any training about how to do all this.  
(PAF 78, 79.) 

 
 At 9:12 a.m., Marcy Lopez called plaintiff Florence Viveros.  She told Florence that they 
had stopped the cremation in time and were sending the body over to the coroner’s office.  
(PAF 82.)   
 
 At approximately 11:30 a.m. on May 8, 2013, Deputy Sommers of the Coroner’s Office 
met with plaintiffs and Tiffany Viveros and let them know that all the Coroner’s Office had 
received was the lungs.  (PAF 84, 85, 87.)  Plaintiffs became very upset.  (PAF 88.)   
 

At approximately 12:20 on May 8, 2013, plaintiff Elizabeth Dennison met with Marcy 
Lopez, and yelled at her, asking what had happened to decedent.  Lopez responded, “I was only 
trying to be efficient.”  No one from Alta Vista explained exactly what had happened or what they 
had done to decedent.  (PAF 106; F. Ex. S, Viveros Decl, ¶ 13.)     
 
 The autopsy was performed on May 9, 2013.  (PAF 92.)  Because of the limited portion 
of the body provided and its condition, the doctor performing the autopsy could not determine 
the cause of death.  (See PAF 102.)   
 

Mr. Bianco admits that, once confronted with the premature cremation, he made a 
unilateral decision about how to proceed.  (PAF 120.)  He made the decision to interrupt the 
cremation without consulting with the family.  (PAF 121.)   Marcy Lopez admitted she did not tell 
the family everything.  She took the position that if they didn’t ask, she didn’t need to tell them.  
(PAF 125.)  The family was never told that part of decedent’s remains went to the coroner’s and 
others were left in the retort.  (PAF 127.)  If Mr. Bianco had told the family and they elected to 
finish the cremation, he would have followed their wishes.  (PAF 128.)   He admits that Alta 
Vista concealed facts from the family.  (PAF 129.)   
  
 The complaint alleges nine causes of action:  (1)  Breach of Contract; (2) Negligence; 
(3) Negligence per se; (4) Negligent Infliction of Emotional Distress – Direct Victim; (5) Negligent 
Misrepresentation; (6) Breach of Fiduciary Duty; (7) Breach of Covenant of Good Faith and Fair 
Dealing; (8) Negligent Interference with Decedent’s Remains; and (8) Products Liability – 
Negligence.  (This last is not asserted against the moving party, Centerpoint.)  Each cause of 
action incorporates the previous allegations in the complaint.  The only paragraph that explicitly 
mentions punitive damages is paragraph 78, in the Sixth Cause of Action.  However, through 
incorporation by reference, that paragraph is incorporated into the Seventh and Eighth Causes 
of Action.  The Prayer is not broken down into causes of action.  It requests general damages, 
special damages, and punitive damages according to proof. 
 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/08/18 

 

All matters on this calendar, except for matters being continued, will be 

decided by the Honorable Edward G. Weil.  Counsel and parties are to 

call Department 9 to contest a tentative ruling and the matters will be 

heard in Department 9’s courtroom. 

 

- 4 - 

 Summary of arguments 
 

Defendant’s motion is made “on the grounds that Plaintiffs’ recent discovery responses 
provided no facts and identified no witnesses or documents to support the allegations in the 
Sixth Cause of Action for Breach of Fiduciary Duty and as said cause of action has no merit as 
no fiduciary duty exists as a matter of law.”  (Notice of Motion at 1:25-2:1.)  The Notice of Motion 
identifies two issues to be adjudicated:  (1) “Plaintiffs’ Sixth Cause of Action has No Merit As 
Defendants Did Not Owe Or Breach A Fiduciary Duty to Plaintiffs” and (2) “Plaintiff’s Claim for 
Punitive Damages Has No Merit as Defendant Did Not Owe a Fiduciary Duty and There is no 
Evidence of Malice, Fraud or Oppression.”  
 
 Plaintiffs argue that a fiduciary duty did exist between them and defendant.  Further, 
plaintiffs argue that this duty was breached when defendant (a) failed to deliver the body of the 
decedent, Vincent Jarvis, to the coroner before cremating it and (b) failed to immediately admit 
its error and instead covered it up.  The cover-up allegedly deprived plaintiffs of the opportunity 
to complete the cremation rather than terminating it, and thus to avoid the subsequent abnormal 
handling of the remains that occurred. 
 
 Plaintiffs also argue that the motion as to punitive damages is procedurally improper 
because defendants directed it only at the Sixth Cause of Action, but punitive damages are 
alleged in the Prayer generally and in several causes of action through incorporation by 
reference. 
 
 Further, defendant relies on factually devoid initial discovery responses, but ignores 
supplemental discovery responses that were not factually devoid.  On either of these grounds, 
plaintiffs argue that defendant has failed to meet its initial burden on the motion as to punitive 
damages.   
 
 Finally, plaintiffs argue that even if the court overlooks these procedural defects, the 
motion should be denied because plaintiffs have submitted sufficient evidence of despicable 
conduct, including the negligent hiring and retention of defendant’s employee Deleno Duncan, 
and letting him be the last person to handle the body; a lack of training or policies and 
procedures regarding how to deal with a partly cremated body; and, to cover up its error, the 
deliberate failure to inform the family that defendant had erroneously started the cremation 
early, leading to a desecration of the remains.    
 
 Analysis 
 

1. Sixth Cause of Action. 
 

The Sixth Cause of Action is for Breach of Fiduciary Duty.  A fiduciary relationship is 
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“any relation existing between parties to a transaction wherein one of the parties is in duty 
bound to act with the utmost good faith for the benefit of the other party. Such a relation 
ordinarily arises where a confidence is reposed by one person in the integrity of another . . .”  
(Wolf v. Sup. Ct. (2003) 107 Cal.App.4th 25, 29-30.)  The key factor in the existence of a 
fiduciary relationship “lies in the control by a person over the property of another.”  (Vai v. Bank 
of America Nat'l Trust & Sav. Association (1961) 56 Cal.2d 329, 338.)  

 
 “[B]efore a person can be charged with a fiduciary obligation, he must either knowingly 

undertake to act on behalf and for the benefit of another, or must enter into a relationship which 
imposes that undertaking as a matter of law.”  (Committee on Children‘s Television, Inc. v. 
General Foods Corp. (1983) 35 Cal.3d 197, 221.)  Fiduciary relationships are implied by law 
only in “certain technical, legal relationships.” (Oakland Raiders v. National Football League 
(2005) 131 Cal.App.4th 621, 632.)   Fiduciary relationships have been found to exist between 
principal and agent; real estate broker/agent and client; stockbroker and customer; attorney and 
client; partners; joint venturers; corporate officers and directors, on the one hand, and the 
corporation and its shareholders, on the other hand; husband and wife, with respect to the 
couple's community property; controlling shareholders and minority shareholders; trustee and 
trust beneficiary; guardian and ward; pension fund trustee and pensioner beneficiary; executor 
and decedent's estate; and trustee and trust beneficiaries.  (Id. at 632-633.)   

 
They do not exist, however, simply because a contracting party reposes trust and 

confidence in the other party to perform its contractual obligation.  (Wolf, supra, 107 Cal.App.4th 
at 31.)  Further, the implied covenant of good faith and fair dealing in a contract does not give 
rise to a fiduciary duty.  It only affords a basis for redress of breach of contract.  (Ibid.)    

 
Courts have also not found fiduciary relationships to exist between a bank and its 

borrowers, a corporation and its bondholder, and an insurer and its insured.  (Oakland Raiders 
v. National Football League, supra, 131 Cal.App.4th 621, 633.)  As a general rule, courts finding 
no fiduciary duty have done so “where other legal relationships clearly existed between the 
parties which ‘covered’ the transaction in suit and which were inconsistent with the existence of 
fiduciary duty.”  (Ibid.)   

 
Plaintiffs have cited only one California case on the question of whether a fiduciary 

relationship implied by law exists between a mortuary and its customer, Wilson v. Houston 
Funeral Home (1996) 42 Cal.App.4th 1124, 1140.  Wilson holds that such a fiduciary duty does 
not exist, at least regarding the duty to provide the family with an appropriate and dignified burial 
service.  However, Wilson does states, “the mortuary, as the family's agent for the fulfillment of 
its statutory obligations, may owe the family a fiduciary duty in connection with the preparation 
and expeditious disposal of the decedent's remains.”  (Ibid.)   

 
On the other hand, defendant has cited numerous out-of-state cases that have held that 
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such a fiduciary relationship does not exist.  This court declines to be the first in California to 
declare that such a fiduciary relationship exists.  It concludes that the existing contractual 
relationship between the parties, with its attendant promises, implied obligation of good faith and 
fair dealing, and duties of care, adequately covers the transaction and provides for all necessary 
redress. 
 

The court does recognize that certain circumstances may suggest there should be a duty 
to disclose material facts regarding the preparation and disposal of the decedent’s remains.  
For instance, a family may ask a funeral home for an open casket based on the home’s 
representation that they can make the decedent look suitable.  However, if the home later learns 
they cannot, the court can see a basis for requiring them to so advise the family rather than 
simply putting an unpresentable body in an open casket.  Similarly, here, once the initial mistake 
of starting the cremation early was made, plaintiffs’ objective of obtaining an autopsy was at risk, 
and there was a possibility of separation or improper treatment of the remains if the cremation 
were aborted. Therefore, the court rules there was a duty to disclose the changed 
circumstances under the standards, and subject to all the limitations of, the duty to disclose 
imposed on physicians in Cobbs v. Grant (1972) 8 Cal.3d 229, 241-246 before obtaining a 
patient’s consent to treatment. 

 
However, the court also rules that this limited duty of disclosure between mortuaries and 

their customers arises out of the contract or the mortuary/customer relationship under principles 
of negligence or good faith and fair dealing without the need to apply or use the fiduciary duty 
label.   (See Oakland Raiders v. National Football League, supra, 131 Cal.App.4th at 634.)  
Thus, under one of the other causes of action, plaintiffs may pursue a theory that defendant has 
liability and caused harm by failing to disclose all material facts necessary, before stopping the 
cremation at 8:55 a.m., to allow plaintiffs to make an informed decision whether to abort or 
continue the cremation.  (See Cobbs, supra, 8 Cal.3d at 242 (“all information relevant to a 
meaningful decisional process.”) and at 245 (“whatever information is material to the decision.”)  
If disclosure would have been required under Cobbs and a reasonable person would have 
chosen to abort the cremation or plaintiffs would have, then the failure to disclose caused no 
harm.  (See Id. at 245; CACI 533; Warren v. Schecter (1997) 57 Cal.App.4th 1189, 1206.) 
 

2. Punitive Damages. 
 
Plaintiffs argue that defendant has not met its initial burden for summary adjudication 

as to punitive damages because the prayer of the complaint requests such damages as to all 
causes of action and paragraph 78 is incorporated into the Seventh and Eighth, Causes of 
Action.  Plaintiffs also argue that defendant failed to meet its initial burden on the punitive 
damages issue because defendant relies on initial, factually devoid discovery responses, but 
ignores plaintiffs’ supplemental fact-filled responses. 
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The court does not find any of these defects sufficient to preclude summary adjudication 
of the punitive damages issue.  While defendant might have been justified in not producing 
evidence on the punitive damages issue and resting on their argument about defendant’s failure 
to meet its initial burden, plaintiffs have opposed the motion as to punitive damages on its 
merits.  The evidence they have submitted fills in any evidentiary gaps in defendant’s moving 
papers.  (See Villa v. McFerren (1995) 35 Cal.App.4th 733, 849-750.)   Plaintiffs have not 
suggested they have held back any evidence because they were mistaken about the scope or 
basis for the motion.  On a motion for summary adjudication the court may adjudicate the issue 
of punitive damages without being tied to a particular cause of action.  (See CCP § 437c (f)(1).)   

 
The issue then is whether a reasonable trier of fact could award punitive damages 

against defendant on the fact before the court.  The court concludes it could not.    
 

Punitive damages may be awarded “for the breach of an obligation not arising from 
contract, where it is proven by clear and convincing evidence that the defendant has been guilty 
of oppression, fraud, or malice. . .” (CC § 3294 (a).)   
 

“Malice” means conduct which is intended by the defendant to cause injury to the plaintiff 
or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.  “Oppression” means despicable conduct that subjects 
a person to cruel and unjust hardship in conscious disregard of that person’s rights.  “Fraud” 
means an intentional misrepresentation, deceit, or concealment of a material fact known to the 
defendant with the intention on the part of the defendant of thereby depriving a person of 
property or legal rights or otherwise causing injury.  (CC § 3294 (c).)   

 
Before 1987, the California Supreme Court held in Taylor v. Sup. Ct. (1979) 24 Cal.3d 

890, 892, 895 that a defendant need not have committed an intentional tort to be subject to 
liability for punitive damages.  He must act with the “intent to vex, injure, or annoy, or with a 
conscious disregard of the plaintiff's rights” or a conscious disregard of “the probable dangerous 
consequences” of his conduct. Thus, in Taylor, under the pleaded facts, the court held the 
plaintiff had adequately alleged a right to punitive damages in an automobile accident where the 
defendant driver was intoxicated.   

 
In 1987, the Legislature amended Civil Code section 3294 by adding a requirement of 

proof of entitlement to punitive damages by clear and convincing evidence and adding the word 
“despicable” in the definitions of malice and oppression. 

 
In College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725, the California 

Supreme Court said, “By adding the word ‘willful’ to the ‘conscious-disregard’ prong of malice, 
the Legislature has arguably conformed the literal words of the statute to existing case law 
formulations. (See Taylor v. Superior Court, supra, 24 Cal.3d 890, 895-896 . . . However, the 
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statute's reference to ‘despicable’ conduct seems to represent a new substantive limitation on 
punitive damage awards. Used in its ordinary sense, the adjective ‘despicable’ is a powerful 
term that refers to circumstances that are ‘base,’ ‘vile,’ or ‘contemptible.’ (4 Oxford English Dict. 
(2d ed. 1989) p. 529.) As amended to include this word, the statute plainly indicates that absent 
an intent to injure the plaintiff, ‘malice’ requires more than a ‘willful and conscious’ disregard of 
the plaintiffs' interests. The additional component of ‘despicable conduct’ must be found.” 

 
A plaintiff need not prove a punitive damages case on a motion for summary 

adjudication by clear and convincing evidence.  However, the court considers whether the 
evidence presented is sufficient that a trier of fact could find liability for punitive damages 
according to that standard.  (See American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton 
(2002) 96 Cal.App.4th 1017, 1049.) 

 
Plaintiffs argue they have presented clear and convincing evidence that defendant 

“engaged in despicable conduct with conscious disregard by desecrating Decedent’s body and 
concealing facts from the family, and by failing to train its employees, hire appropriate staff, and 
to have appropriate procedures in place.”   (Opp. at 18:25-28.) 

 
The court will address these claims in reverse order.  Plaintiffs’ evidence concerning 

failure to train and to have appropriate procedures in place sounds solely in negligence.  It does 
not rise to the level of “despicable” conduct “carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others” (malice) or “despicable” conduct “that 
subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights” 
(oppression). 

 
Plaintiff’s evidence is that four to seven times between 2007 and 2013, defendant made 

an arrangement like this, where a family contracted to have Alta Vista transport a body to the 
coroner’s office before conducting a cremation or burial.  No evidence has been presented that 
on these, or any other occasions, defendant had the need to stop a cremation before completion 
or to separate one part of the remains from the others under circumstances like those here.  The 
physician performing the autopsy, Dr. Josselson, testified that in over 7,000 autopsies he had 
never seen another case involving a partially cremated body.  As a matter of law, there is 
nothing “intended to cause injury” “despicable,” “cruel and unjust,” or carried on with a “willful 
and conscious disregard of the rights or safety of others” in not having training or policies 
concerning a circumstance that had never occurred before. 

 
Plaintiffs’ argument about the failure to hire appropriate staff is a reference to employee 

Deleno Duncan, whose background has been adverted to above.  Punitive damages cannot be 
awarded in this case based on defendant’s hiring Duncan without a background check, retaining 
him after knowledge of his character issues, or failure to disclose his background to plaintiffs, for 
the simple reason there is no evidence that any of the issues with his character or conduct have 
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anything to do with what occurred in this case.  A simple mistake, an act of negligence by Marcy 
Lopez, caused the cremation to start before the body was transported to the coroner’s office for 
the autopsy.  Anything that Duncan did after that was at the direction of his supervisors, trying to 
carry out the family’s wishes for an autopsy, if possible.  It was not done as a result of the 
character and conduct issues that caused him to lose his funeral director’s license or be 
convicted of criminal activity.  The court has not ruled that defendant had a duty to disclose Mr. 
Duncan’s past activities to plaintiffs.   

 
Plaintiffs’ last two arguments have to do with “desecrating” decedent’s body and failing to 

fully inform plaintiffs of what had occurred.   
 
The duty to disclose that the court has articulated supports damages of any kind only if it 

causes damages or injury of the same kind that makes the underlying conduct tortious.  
Plaintiffs have not cited any authority that, by itself, a cover-up is tortious.  A cover-up or a lack 
of disclosure after an injury supports additional damages only if it creates additional 
compensable harm.  The trier of fact will not be permitted to award punitive damages for not 
telling plaintiffs until the depositions in this lawsuit all the details of what occurred in the aborted 
partial cremation.    

 
Thus, the sole basis for an award of punitive damages is based on defendant’s failure to 

provide enough information to the family before 8:55 a.m. so the family could make an informed 
decision whether to abort or complete the cremation.  Again, there is no evidence that defendant 
failed to provide the necessary information in order to cause injury to plaintiffs.  To the contrary, 
defendant was trying to carry out plaintiffs’ wishes for an autopsy if they could still be carried 
out.  In a moment of panic and hurry, where each minute of continued cremation made the 
likelihood of a successful autopsy more remote, defendant Centerpoint, through its owner, 
Bianco, exercised, at worst, poor judgment and made a decision that should have been 
reserved to the family.   (See Ex. M, Bianco Depo. at 502:14-15 (“I didn’t have time to make 
three or four calls to get a decision.  It was a decision I made to fulfill what was requested”; and 
at 508:1-3 (“we had an unfortunate circumstance that we tried to fix to the best of our ability to 
fulfill what they asked us for.”)  No reasonable trier of fact could make a determination, to a clear 
and convincing standard, that the failure to provide plaintiffs with more information before the 
cremation was stopped at 8:55 a.m. was base, vile, or contemptible. 

 
Plaintiff’s Request for Judicial Notice filed 7/25/18 

 
 Granted.  The court takes judicial notice of the existence and contents of the 
attachments. 
 
 Defendant’s Objections filed 8/23/18 
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 The court does not find these objections to be material to its disposition of this motion 
and therefore declines to rule on them.  (See CCP § 437c (q).) 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01355 
CASE NAME: MARDO E. CRUZ VS. GABRIEL G. LUARTE 
HEARING ON MOTION TO COMPEL DEPOSITION AND REQUEST FOR SANCTIONS 
FILED BY MARDO ERNESTO CRUZ 
* TENTATIVE RULING: * 
 

The Court notes that the parties have failed to comply with the Discovery Facilitator 

program as set forth in Local Rule 3.300.  In this instance, however, since there is an 

undisputed and unjustified failure to appear for deposition, the Court will resolve the motion.   

Ms. Luarte is ordered to appear for her deposition and produce all requested documents.  

Counsel are to meet and confer about the date, and the date, time, and place will be set forth in 

the order.  Ms. Luarte’s failure to appear is not substantially justified. 

As to the sanctions request, Ms. Luarte is sanctioned $2,800 (based on seven hours of 

attorney time at $400 per hour), for the costs of preparing the motion.  As to travel expenses, 

plaintiff’s counsel chose to proceed with the deposition of plaintiff, which incurred the expenses 

for the deposition.  Given the difficulties the parties have experienced with getting depositions 

done, counsel’s decision was reasonable, even if it may ultimately mean that two trips to the 

Bay Area have to be made.  That trip, however, is not the trip for which expenses should be 

awarded.  If and when the deposition of Ms. Luarte occurs, Ms. Luarte (not her attorneys) will be 

responsible for the out-of-pocket expenses and the cost of attorney time spent traveling, at a 

reasonable hourly rate.  Within ten days after the deposition takes place, plaintiff’s counsel shall 

submit a bill to defense counsel documenting the costs, which shall be paid within 30 days after 

receipt.  If Ms. Luarte disputes the reasonableness of the travel costs, she may file a motion to 

be relieved from the travel expense sanction within 14 days after receipt of the bill. 
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 4.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON DEMURRER TO ANSWER OF YOSEMITE CAPITAL 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing continued to 8/29/18 at 9:00 a.m. in Dept. 9 by stipulation. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & FOR ATTORNEY FEES & COSTS 
FILED BY YOSEMITE CAPITAL, LLC, RUSH MY FILE INC. 
* TENTATIVE RULING: * 
 
Hearing continued to 8/29/18 at 9:00 a.m. in Dept. 9 by stipulation. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON MOTION DEMURRER TO ANSWER OF RUSH MY FILE INC. 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing continued to 8/29/18 at 9:00 a.m. in Dept. 9 by stipulation. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
Hearing continued to 8/29/18 at 9:00 a.m. in Dept. 9 by stipulation. 
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 8.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER TO SET ASIDE DEFAULT 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing continued to 8/29/18 at 9:00 a.m. in Dept. 9 by stipulation. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-02211 
CASE NAME: RIZZARDI VS. RIZZARDI 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY RUSSELL RIZZARDI 
* TENTATIVE RULING: * 
 
 Defendant Russell Rizzardi’s Demurrer to the Second Amended Complaint is sustained 
without leave to amend.   
 
 Defendant Russell Rizzardi demurs to the Second Amended Complaint on the ground 
the First and Second causes of action fail to state facts sufficient to constitute a cause of action 
because on the face, both claims are barred by the statute of limitations set forth in Civil Code § 
3439.09 (“Uniform Voidable Transactions Act”).   
 
Background Facts 
   Plaintiff Sandra Rizzardi and Defendant Russell Rizzardi were married on October 23, 
1976.  Sandra and Russell separated on May 15, 1997 and a Stipulated Judgment on Reserved 
Issues was entered on July 7, 1998 in the Dissolution Action in Sacramento County.  Russell 
Rizzardi was ordered to pay spousal support to Sandra Rizzardi. Russell Rizzardi owes on-
going support in the amount of $1700 per month and arrears in excess of $600,000.00. 
 
 Defendant Russell Rizzardi married Defendant Colleen Le on April 21, 2001. Judgment 
was entered in Colleen and Russell’s Legal Separation on October 29, 2010.  (RJN, Exh. A.) 
Plaintiff Sandra Rizzardi alleges Russell transferred property to Colleen Le by QDROs entered 
on December 20, 2013 and March 17, 2016.     
  
 
1st C/A—Fraudulent Transfer (Civil Code § 3439.09(a)(1) 
 
 Plaintiff alleges Defendant had actual intent to hinder, delay, or defraud his creditors, 
namely Sandra Rizzardi, by intentionally entering into two QDROs to prevent Sandra from 
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collecting monies owed to her.  Plaintiff alleges Russell Rizzardi transferred all of his rights to 
future income and all of his retirement accounts and interests in community property to Colleen 
Le to make himself insolvent.   
 
 Of the seven specific acts in the Second Amended Complaint that Plaintiff contends are 
fraudulent transfers, Defendant contends only two of the transfers are within the four-year 
statute of limitations included in the Uniform Voidable Transfer Act, set forth at Civil Code 
section 3430.09(a).  They are: 1) Qualified Domestic Relations Order for Support dated 
December 20, 2013; and 2) the Qualified Domestic Relations Orders for Support dated March 
17, 2016.   
 
 Defendant argues the court should sustain the demurrer because the QDROs do not 
implement a transfer within the meaning of the Uniform Voidable Transfer Act.  Defendant 
argues the October 29, 2010 Judgment is a QDRO, and the subsequent QDROS are legally 
superfluous.  Finally, Defendant argues the retirement assets that are subject to division by 
QDRO are excluded from the UVTA by the statute, and cannot be considered to be the subject 
of a fraudulent transfer. Defendant demurs on the ground the QDROs cited do not bring the two 
causes of action within the S/L of CCP § 3439.09. 
 
 
A. QDROS Are Not Transfers under the UVTA 
 
   QDROs are only applicable to ERISA qualified pension plan. A Domestic Relations 
Order (DRO) “means any judgment, decree, or order (including approval of a property 
settlement agreement), which relates to the provision of child support, alimony payments, or 
marital property rights to a spouse, former spouse, child, or other dependent of a participant, 
and is made pursuant to a State domestic relations law (including a community property law).”  
(29 U.S.C. § 1056(d)(3)(B)(ii).) 
 
             A Qualified Domestic Relations Order (QDRO) means a “domestic relations order-- 
which creates or recognizes the existence of an alternate payee's right to, or assigns to an 
alternate payee the right to, receive all or a portion of the benefits payable with respect to a 
participant under a plan.” (29 U.S.C. § 1056(d)(3)(B)(i)(I).)   
 
  A QDRO does not create an interest in a pension plan and does not transfer an interest 
in a pension plan. (See Gendreau v. Gendreau (In re Gendreau) (9th Cir. 1997) 122 F.3d 815, 
819.) In Gendreau, the parties were married in 1985 and divorced in 1992. The divorce court 
awarded the wife fifty percent interest in the husband’s two pilot pension plans. The husband 
filed suit seeking a declaratory judgment that the wife’ award of part of his pension plan benefits 
was a dischargeable debt.  At the time the husband filed for bankruptcy, the wife did not have a 
QDRO.  The husband asserted that ERISA's strict anti-alienation rules precluded the wife from 
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having a property interest in his pension plans absent a QDRO. The court found, the QDRO 
provisions of ERISA did not suggest that the wife had no interest in the plans until she obtained 
a QDRO, they merely prevented her from enforcing her interest until the QDRO was obtained. 
(Gendreau v. Gendreau (In re Gendreau) (9th Cir. 1997) 122 F.3d 815, 819.)  “[A] QDRO only 
renders enforceable an already-existing interest…” (Trs. of the Dirs. Guild of America-Producer 
Pension Benefits Plans v. Tise (9th Cir. 2000) 234 F.3d 415, 421.)  
 
 Here, the interest transferred to Colleen Le occurred when Judgment on the Legal 
Separation was entered. Under the UVTA, a “transfer” “means every mode, direct or indirect, 
absolute or conditional, voluntary or involuntary, of disposing of or parting with an asset or an 
interest in an asset, and includes payment of money, release, lease, license, and creation of a 
lien or other encumbrance.”  Here, the transfer of interest in assets, i.e., Russell’s pension 
benefits, were “parted with” on October 29, 2010, not on December 20, 2013 or March 17, 2016.  
The “transfer” did not occur with the filing of the QDROs.  As such, the “transfer” in October of 
2010 is not within the applicable statute of limitations set forth in Civil Code § 3439.09. 
 
   
2nd C/A—Constructive Fraudulent Transfer (Civil Code § 3439.04) 
 
 Plaintiff alleges Russell Rizzardi, by way of QDROs, transferred all of his property and 
future income to his wife Colleen Le. As a result, Russell is unable to pay Sandra spousal 
support that was owed as well as ongoing spousal support.  Plaintiff alleges Defendant Russell 
Rizzardi did not receive a reasonably equivalent value in exchange for the property rights and 
property transferred.    
 
 Defendant demurs to this cause of action on the ground Plaintiff has not set forth facts 
that meet the requirements of Civil Code § 3439.04(a)(2)(A) or (B).  It provides: 
 

(a) A transfer made or obligation incurred by a debtor is voidable as to a creditor, 
whether the creditor’s claim arose before or after the transfer was made or the 
obligation was incurred, if the debtor made the transfer or incurred the obligation 
as follows: 
(1) With actual intent to hinder, delay, or defraud any creditor of the debtor. 
(2) Without receiving a reasonably equivalent value in exchange for the transfer 
or obligation, and the debtor either: 
(A) Was engaged or was about to engage in a business or a transaction for 
which the remaining assets of the debtor were unreasonably small in relation to 
the business or transaction. 
(B) Intended to incur, or believed or reasonably should have believed that the 
debtor would incur, debts beyond the debtor’s ability to pay as they became due. 
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 Again, Defendant argues that as a matter of law, all that could be transferred by QDROs, 
is the interest in an ERISA Qualified Pension.  As discussed above, a QDRO is not a “transfer” 
under the UVTA. The pension plan assets are not subject to a UVTA action.  Additionally, the 
“transfer” occurred when the Judgment on the Legal Separation was entered in October 2010, 
beyond the applicable statute of limitations. 
 
 Also, Plaintiff has not alleged facts showing that Subsection (A) of Civil Code § 
3439.04(a)(2) applies.  There are no allegations Defendant Russell Rizzardi was engaged in a 
business or about to engage in a business.  As to Subsection (B), there are no facts that Russell 
incurred debts beyond his ability to pay. In fact, Plaintiff alleges the opposite in the SAC.  
Plaintiff alleges in Paragraph 66 of the SAC that the Honorable Judge Dennis Buckley in his 
Statement of Decision for February 14, 2014 hearing found that Russell Rizzardi had the ability 
to continue to pay Spousal Support. 
 
 Based on the foregoing, the demurrer is sustained without leave to amend. 
 
 
Request for Judicial Notice  
 
 Pursuant to Evidence Code §452(d) and 45, Defendant requests the court to take judicial 
notice of the October 29, 2010 Judgment in the case of Colleen Le v. Russell Rizzardi (Contra 
Costa Case No. D09-04935.) 
 
 Defendant’s unopposed request is granted. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02531 
CASE NAME: WELLS VS. ELITE LIMO 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES & DEEM MATTERS 
ADMITTED  /  FILED BY ELITE LIMO, INC., SALVADOR ALBERTO LOPEZ 
* TENTATIVE RULING: * 
 
The motion is granted, including a sanctions award of $1,782 against plaintiff.  The motion 

establishes sufficient grounds and there is no opposition. 
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11.  TIME:  9:00   CASE#: MSC17-02555 
CASE NAME: BIEAR VS. GIBBONS 
HEARING ON MOTION FOR AN AWARD OF ATTORNEY FEES 
FILED BY DAVID C. GIBBONS 
* TENTATIVE RULING: * 
 
Continued to August 15, 2018, 9:00 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00107 
CASE NAME: IANNACCONE VS. NORTH GATE KENN 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM FROM 1st Amended 
COMPLAINT  /  FILED BY NORTH GATE KENNELS & CATTERY, et al. 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Strike is denied. 
 
Plaintiffs allege that they boarded their two dogs, Shadow and Max, at defendants’ 

kennel based on defendants’ representations on their website that defendants’ facility “has an 
onsite manager 24/7 and is monitored 24 hours a day so your pets are never alone” and that if 
anything happens, defendants will contact the customer “immediately.”  (¶ 26.)   

 
On December 30, 2017, Shadow was attacked by another dog, suffering significant 

injuries that required surgery at a veterinary hospital.  (¶ 12.)  Defendants did not notify plaintiffs 
of the incident until December 31, 2017.  (¶ 12.)  There was no manager on site when the 
incident occurred, when plaintiffs asked to speak to one after they were notified of the incident, 
or when they arrived to pick up their dogs.  (¶ 27.)   Defendants knew their representations were 
false.  (¶ 27, 31.)  Plaintiffs would not have left their dogs in defendants’ care had they known 
the true facts.  (¶ 29.)   

 
Defendant moves to strike the punitive damages allegations in the fraud cause of action 

(¶ 31) and the prayer (p. 12, lines 3-4) on the sole ground that “the gravamen of all causes of 
action relates back” to the parties’ contract and that punitive damages are not available in 
breach of contract actions. 

 
The court denies the motion to strike.  Punitive damages may be recovered in a tort 

action upon a proper showing of malice, fraud or oppression, even though the tort incidentally 
involves a breach of contract.  (Haigler v. Donnelly (1941) 18 Cal.2d 674, 680 (plaintiff seller of 
real property had a contract with defendant broker, but sued him for maliciously and fraudulently 
refusing to account to plaintiffs for the proceeds of the sale); Gorman v. Southern Pacific Co. 
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(1892) 97 Cal. 1, 6-7 (contract of carriage existed, but the action was to recover for the tort of 
wrongfully expelling a passenger from a train).  The court will not decide whether the contract is 
merely incidental to the fraud claim by merely adding up the number of causes of action or 
references to the contract. 

 
Here, the claim for fraud is based upon representations that defendants made to 

plaintiffs via a website before plaintiffs entered into a contract.  The obligation not to commit 
deceit exists independently of any contract.  (See CC § 1709, 1710, contained within Part 3, 
Obligations Imposed by Law.)  As the moving party, defendants had the burden to persuade the 
court that the punitive damages allegations must be stricken on the grounds argued, but they 
failed to cite or discuss pertinent legal authority, such as the cases cited above.  Deceit is often 
the means to induce a party to enter into a contract.  Defendants have not cited any authority 
holding that only deceit inducing some action other than the formation of a contract warrants the 
imposition of punitive damages.   
 

The court expresses no view here on the merits of the punitive damages claim, other 
than that defendants have failed to persuade the court is must be stricken on the grounds 
argued.  This ruling is without prejudice to defendants’ right to revisit this issue, on both factual 
and legal grounds, on a motion for summary adjudication. 

 
          The court disregards defendants’ attempt to minimize what occurred here by reciting, as 
fact, that Shadow was injured only because he initiated an attack on another dog who simply 
fought back.  Such facts are not alleged in the FAC.  On a motion to strike, just as on a 
demurrer, the court accepts the facts pleaded in the complaint as true.  (See CCP § 437; 1 Weil 
& Brown, California Practice Guide:  Civil Procedure Before Trial, § 7:168, 7:169, p. 7 (I) 74.)  It 
does not consider evidence not shown on the face of the complaint except where it may be 
judicially noticed. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00337 
CASE NAME: CANAM MINERALS INC.  VS.  BCJ SAND 
HEARING ON JOINDER IN MOTION TO CHANGE VENUE 
FILED BY BRAD SLENDER, CHARLES SLENDER 
* TENTATIVE RULING: * 
 
The joinder of Defendants Brad Slender and Charles Slender in the motion to change venue 

is granted. 
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14.  TIME:  9:00   CASE#: MSC18-00337 
CASE NAME: CANAM MINERALS INC.  VS.  BCJ SAND 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY DARWIN CHRIST 
* TENTATIVE RULING: * 
 

The motion is timely and has not been waived.  Code of Civil Procedure section 396b(a) 

provides that a motion to change venue (based on a claim that the case is filed in the wrong 

court) is timely if “the defendant, at the time he or she answers, demurs, or moves to strike, or at 

his or her option, without answering, demurring, or moving to strike and within the time 

otherwise allowed to respond to the complaint” files the motion.  Mr. Christ did not file the motion 

with a responsive pleading, thus the issue is whether the motion was filed “within the time 

otherwise allowed to respond to the complaint.”  It appears undisputed that Mr. Christ’s 

responsive pleading was due on April 2, 2018, but that the parties extended that time to 14 days 

“after the conclusion of the mediation[.]”  Conclusion of mediation was defined in the agreement 

as “one business day following electronic receipt by any party to the mediation stating that the 

mediation is concluded.”  Although the mediation never took place, no party gave notice, and 

thus the 14-day clock never started to run.  Plaintiffs contend that, despite the extension of time, 

the initial date upon which a response was due is the relevant date for purposes of the statute.  

The Court disagrees.  Once an extension of the time to respond was extended, the new date set 

by stipulation was the “time otherwise allowed to respond to the complaint.” 

Mr. Christ’s objections to portions of the Declarations of Allison Davis and Harvey 

Schochet are overruled. 

As to the merits, it is clear that the case could have been filed in Butte County, because 

it concerns an interest in real property, i.e., the possession of the Pentz mine, located in Butte 

County  (CCP §392(a)(1).)  Because Mr. Christ, a defendant, lives in Placer County, it could be 

filed there.  (CCP § 392.)   

Plaintiffs argue that because plaintiffs TSG, CanAm, and Industrial Sands, LLC, have 

their principal place of business in Contra Costa County, venue is possible here.  The place of 

business of the plaintiff, however, is not a basis for venue.  (CCP § 395.5 [“A corporation or 

association may be sued in the county … where the principal place of business of such 

corporation is situated[.]”) 

Plaintiffs also argue that the contract in dispute (“the Operating Agreement”) is to be 

performed at least in part in this county, rendering venue possible here.  They argue that since 

the principal place of business of Industrial Sands, LLC is in this county (as stated in the 

operating agreement), this means that the contract is to be performed in this county.   The Court 
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of Appeal has held, however, that for purposes of section 395(a), the county in which the 

contract is entered into is deemed to be the county in which it is to be performed.  (Mitchell v. 

Superior Court (1986) 186 Cal.App.3d 1040, 1045-1047.  “Entered into” generally means here 

the last act necessary to the validity of the contract is performed.  (Id.)  While Plaintiffs assert 

that Mr. Spurgeon executed the agreement in this county (Danville), this has not been 

established.  (Plaintiffs cite Exhibit A to the complaint, which is not evidence, and which does 

not state where it was executed.  Nor have plaintiffs established that Mr. Spurgeon’s signing 

was the last signature.) 

Another cause of action concerns three promissory notes, which contain a venue 

provision agreeing to venue in this county.  Such an agreement, however, can be enforced only 

to set venue in a county that is among the permissible counties for the action, not to create 

venue in an otherwise improper county.  (Battaglia Enterprises v. Superior Court (2013) 215 

Cal.App.4th 309, 318.)  Plaintiffs argue that this county is appropriate, because those promissory 

notes were entered into and would be performed in this county.  As with the Operating 

agreement, there is no evidence as to where the contract was signed.  Moreover, “[a] defendant 

entitled to a change of venue as to one count in a multiple count complaint is entitled to the 

change as to the entire action.”  (Jhirmack Enterprises, Inc. v. Superior Court (1979) 96 

Cal.App.3d 715, 720.) 

Thus, while plaintiffs argue that as long as this county is one of the counties in which 

venue is permissible, the action must stay here, they have not established this county is actually 

a permissible venue.   

Accordingly, Mr. Christ is entitled to a change of venue.  As to the particular county – 

Butte or Placer – the Court concludes that because the case relates to the possession of a mine 

in Butte County, that is the more appropriate venue for this case. 

The motion is granted and the case is transferred to Butte County.  Defendants are 

ordered to pay the transfer fee within 30 days.   

Mr. Christ’s request for fees is denied.  He has not established that the selection of 

venue in this county was not in good faith. 
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15.  TIME:  9:00   CASE#: MSC18-00337 
CASE NAME: CANAM MINERALS INC.  VS.  BCJ SAND 
HEARING ON JOINDER IN MOTION TO CHANGE VENUE 
FILED BY BCJ SAND AND ROCK, INC. 
* TENTATIVE RULING: * 
 
The joinder of defendant BJC Sand and Rock, Inc., is granted. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01075 
CASE NAME: BOND MANUFACTURING VS. NEHLS 
HEARING ON MOTION FOR ORDER ADMITTING DAVID RITTER PRO HAC VICE 
FILED BY TESTRUT (US) LLC, 
* TENTATIVE RULING: * 
 
Off calendar.  Granted on June 22, 2018, based on an ex parte application. 

 

  

17.  TIME:  9:00   CASE#: MSL18-01051 
CASE NAME: PORTFOLIO VS. JOBE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Granted.  The moving papers state sufficient grounds, including that the answer admits the 

allegations of the complaint, and there is no opposition. 

 

  

18.  TIME:  9:00   CASE#: MSL18-02291 
CASE NAME: AUTOVEST LLC VS. SIMMONS 
HEARING ON MOTION TO TRANSFER VENUE 
FILED BY AUTOVEST LLC 
* TENTATIVE RULING: * 
 
Granted. 
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19.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CR 
HEARING ON MOTION FOR PROTECTIVE ORDER RE DEPOSITION OF LOELLA HASKEW 
FILED BY CITY OF WALNUT CREEK, STEVE WAYMIRE PE 
* TENTATIVE RULING: * 
 
Hearing continued to 9/26/18 at 9:00 a.m. in Dept. 9 by stipulation per email from Atty. Adams 
dated 7/31/18. 

 

  

20.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION TO COMPEL DEPOSITION OF HEATHER BALLENGER 
FILED BY LEANNE THOMPSON, MARGARET MARY THOMPSON 
* TENTATIVE RULING: * 
 
Hearing continued to 9/19/18 at 9:00 a.m. in Dept. 9 by stipulation per email from Atty. Adams 
dated 7/31/18. 

 

ADD-ON 

 21.  TIME:  9:00   CASE#: MSC18-00087 
CASE NAME: HAYFRON VS. WESTERN PROGRESSIVE  
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY OCWEN LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ocwen Loan Servicing, LLC 
(“Ocwen”) and Deutsche Bank National Trust Company, as Trustee for the Certificateholders of 
Soundview Home Loan Trust 2006-OPT3, Asset-Backed Certificate series 2006-OPT3 
(“Deutsche Bank”) (collectively, “Defendants”). The Demurrer relates to the First Amended 
Complaint (“FAC”) filed by Plaintiff Nab A. Hayfron (“Plaintiff” or “Hayfron”). The FAC states 
causes of action for (1) constructive fraud; (2) violation of Business & Professions Code 
§§ 17200 et seq.; (3) violations of HBOR; (4) violations of Civil Code § 2923.5; (5) cancellation 
of written instruments; (6) negligence; (7) intentional infliction of emotional distress; (8) slander 
of title; (9) quiet title; (10) declaratory relief; (11) fraud in the concealment; (12) for treble 
damages; and (13) predatory lending practices. 

As a threshold matter the Court notes that Plaintiff’s papers are in violation of California Rule of 
Court 2.102 which states that “[w]hen papers are not filed electronically, only one side of each 
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page may be used.” Additionally, the Court appears to be missing pages 10, 11, 12, and 14 of 
the FAC as well as all of the exhibits. It is unclear whether Plaintiff intended the Exhibits to the 
original Complaint to be considered with the FAC but as they were not filed with the FAC the 
Court did not consider them. 

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) and (f). For the following 
reasons, the Demurrer is sustained, with one opportunity to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for Judicial Notice is granted. Evid. Code §§ 452, 453. Although 
this Request was filed in support of the Defendants’ prior demurrer that was mooted by 
amendment, the Court may consider previously filed supporting documents that were 
incorporated by reference (Cal. Rules of Court, rule 3.1110(d)) but were not filed with the motion 
(Cal. Rules of Court, rule 3.1113(j)). See Roth v. Plikaytis (2017) 15 Cal.App.5th 283. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

(1) constructive fraud; 

Civil Code § 1573 defines constructive fraud as “any breach of duty which, without an actually 
fraudulent intent, gains an advantage to the person in fault, or anyone claiming under him, by 
misleading another to his prejudice, or to the prejudice of anyone claiming under him.” 
“Constructive fraud allows conduct insufficient to constitute actual fraud to be treated as such 
where the parties stand in a fiduciary relationship.” Estate of Gump (1991) 1 Cal. App. 4th 582, 
601. 

Here, Plaintiff alleges that Defendants have “a fiduciary duty to disclose material facts and 
accounting concerning Plaintiff’s Note and Deed of Trust.” FAC ¶ 45. However, Plaintiff has not 
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provided any authority, and the Court is not aware of any, applying fiduciary standards to the 
dealings between a borrower and a mortgage servicer. 

The traditional definition of a fiduciary relationship is set forth in Bacon v. Soule (1912) 19 
Cal.App. 428, 434 as follows: “A ‘fiduciary relation’ in law is ordinarily synonymous with a 
‘confidential relation.’ It is also founded upon the trust or confidence reposed by one person in 
the integrity and fidelity of another, and likewise precludes the idea of profit or advantage 
resulting from the dealings of the parties and the person in whom the confidence is reposed.” 

Plaintiff’s FAC contains no allegations that the requirements of this definition are met. 
Furthermore, “as a general rule, a financial institution owes no duty of care to a borrower when 
the institution's involvement in the loan transaction does not exceed the scope of its 
conventional role as a mere lender of money.” Nymark v. Heart Fed. Sav. & Loan Ass’n (1991) 
231 Cal. App. 3d 1089, 1096. 

Plaintiff has failed to allege facts sufficient to state a cause of action for constructive fraud. 

(2) violation of Business & Professions Code §§ 17200 et seq.; 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is unclear, but this claim appears to be based on 
alleged defective assignment. FAC at ¶ 58. However, Plaintiff does not have standing to assert 
any claims based on defective assignment. See further discussion in section (5), below. 
Furthermore, Plaintiff’s FAC is bereft of allegations which would demonstrate economic injury 
and causation. In the absence of allegations that he incurred a “personal, individualized loss of 
money or property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by 
Defendants’ allegedly unfair and fraudulent conduct, Plaintiffs have not alleged facts sufficient to 
state a cause of action for violation of § 17200. 

(3) violations of HBOR; and (4) violations of Civil Code § 2923.5; 

Plaintiff’s third and fourth causes of action are essentially duplicative, both alleging violations of 
Civil Code § 2923.5. That section precludes a mortgage servicer, mortgagee, trustee, 
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beneficiary, or authorized agent from recording a Notice of Default without meeting several 
contact requirements and waiting a proscribed period of time.  

With respect to § 2923.5, HBOR only provides relief for a “material” violation of the statute. Civ. 
Code § 2924.12. Plaintiff’s allegations do not present a material violation of this statute. Plaintiff 
alleges that “prior to recording the notice of default, neither the Loan Servicer nor the Lender 
contacted Plaintiff in person or by telephone to discuss options for avoiding foreclosure as 
mandated by the express requirement of California Homeowner Bill of Rights.” FAC at ¶ 77. 
Plaintiff does not allege, for instance, that he was prevented from pursuing a foreclosure 
alternative such of a loan modification because Deutsche Bank failed to contact him prior to 
recording the notice of default. Plaintiff has not alleged that he was damaged by any alleged 
technical violations of § 2923.5. His boilerplate recitation that he “has suffered compensatory, 
general and special damages in an amount [according to] proof” (FAC at ¶ 83) is insufficient. 

Plaintiff has failed to allege facts sufficient to state a claim for violation of § 2923.5. 

(5) cancellation of written instruments; 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Cancellation of 
an instrument is essentially a request for rescission of the instrument. Bank of America v. 
Greenbach (1950) 98 Cal.App.2d 220, 228. The effect of a decree cancelling an instrument is to 
place the parties where they were before the instrument was made, as if it had never been 
made. Id. at 238. Further, a plaintiff must allege specific facts, “not mere conclusions, showing 
the apparent validity of the instrument designated, and point out the reason for asserting that it 
is actually invalid.” Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, 
Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud 
[under Civil Code section 3412], instead of pleading in general terms that the defendant claims 
an adverse interest, the plaintiff must allege, inter alia, facts showing actual invalidity of the 
apparently valid instrument or piece of evidence”), disapproved on other grounds, Droeger v. 
Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36. 

Plaintiff’s theory underlying this claim is unclear. It appears to be duplicative of his claims for 
violations of Civil Code § 2923.5. Plaintiff has not stated a claim for violation of that section, 
however. See further discussion in section (3) and (4), above. Even assuming arguendo that 
Plaintiff had stated a claim for violation of § 2923.5, he has provided no authority to suggest that 
that would render the Substitution of Trustee, Notice of Default, and Notice of Trustee’s Sale 
void. 
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Plaintiff has failed to allege facts sufficient to state a claim for cancellation of instruments. 

(6) negligence; 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

The gravamen of Plaintiff’s negligence allegations appears to be Defendants’ alleged failure to 
“properly and accurately credit payments made by Plaintiff[ ] towards the loan, preparing and 
filing false documents, and foreclosing on the Subject Property without having the legal authority 
and/or proper documentation to do so.” FAC ¶ 106. However, the FAC fails to allege how that 
alleged negligent conduct caused Plaintiff’s default. He does not allege that his default was 
caused by Defendants’ failure to credit his payments. In the absence of such a nexus, Plaintiff 
has failed to allege facts sufficient to state a cause of action for negligence. 

(7) intentional infliction of emotional distress;  

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: 
(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.” Wilson v. Hynek (2012) 
207 Cal.App.4th 999, 1009 (quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593) 
(“Wilson”). 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of 
action for intentional infliction of emotional distress where there were no allegations of conduct 
by defendants that could be considered “outrageous.” The Wilson court noted that “[a]t most, 
this was a creditor/debtor situation whereby defendants were exercising their rights under the 
loan agreements.” Wilson, 207 Cal.App.4th at 1009. The same is the true here. There is no 
evidence of outrageous or extreme conduct. 

(8) slander of title;  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/08/18 

 

All matters on this calendar, except for matters being continued, will be 

decided by the Honorable Edward G. Weil.  Counsel and parties are to 

call Department 9 to contest a tentative ruling and the matters will be 

heard in Department 9’s courtroom. 

 

- 26 - 

The elements of slander of title are a false publication, made without privilege or justification, 
which causes direct and immediate pecuniary loss. Manhattan Loft, LLC v. Mercury Liquors, Inc. 
(2009) 173 Cal.App.4th 1040, 1051. Plaintiff alleges that Defendants slandered his title by 
recording false assignments and fraudulent Notice of Default as well as recording a false Notice 
of Trustee’s Sale. FAC ¶ 128. 

Plaintiff does not contest the validity of the underlying debt. As a consequence, he lacks 
standing to challenge the validity of allegedly “fraudulent” assignments in a slander of title claim. 
See Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th 802, 819. The assignments 
are voidable at the behest of the affected lenders, not void ab initio. The trustee’s performance 
of statutory nonjudicial foreclosure procedures is privileged pursuant to § 47, and requires a 
showing of malice to succeed. Civil Code § 2924, subd. (d); Kachlon v. Markowitz (2008) 168 
Cal.App.4th 316, 333-344. Other than a conclusory allegation that “[a]t the time that the false 
and disparaging documents were created and published by the Defendants, Defendants knew 
the documents were false and created and published them with the malicious intent to injure 
Plaintiff and to deprive Plaintiff of his exclusive right, title, and interest in the Property” (FAC 
¶ 133), Plaintiff has not alleged facts showing malice. 

Plaintiff has not demonstrated that he is likely to prevail on his claim for slander of title. 

(9) quiet title;  

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741. A borrower cannot quiet title to 
secured property without alleging that he paid the debt secured by the property. See, e.g., Miller 
v. Provost (1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without 
paying his debt, quiet his title against the mortgagee.”).  

Plaintiff has not alleged tender or adequately alleged that he is exempt from the tender 
requirement. There are four exceptions to the tender requirement in the nonjudicial foreclosure 
context: First, if the borrower’s action attacks the validity of the underlying debt, a tender is not 
required since it would constitute an affirmation of the debt. Second, a tender will not be 
required when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off 
against the beneficiary. Third, a tender may not be required where it would be inequitable to 
impose such a condition on the party challenging the sale. Fourth, no tender will be required 
when the trustor is not required to rely on equity to attack the deed because the trustee’s deed 
is void on its face. See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. There are no 
allegations in the FAC that would support any of these exceptions. 

Plaintiff has failed to allege facts to state a claim for quiet title. 

(10) declaratory relief;  
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Plaintiff’s claim for declaratory relief is derivative of his other claims. And for the reasons set 
forth, above, he has failed to allege facts sufficient to state a claim for declaratory relief.  

(11) fraud in the concealment; 

A fraudulent concealment claim has five elements: “(1) concealment or suppression of a 
material fact; (2) by a defendant with a duty to disclose the fact to the plaintiff; (3) the defendant 
intended to defraud the plaintiff by intentionally concealing or suppressing the fact; (4) the 
plaintiff was unaware of the fact and would not have acted as he or she did if he or she had 
known of the concealed or suppressed fact; and (5) plaintiff sustained damage as a result of the 
concealment or suppression of the fact. [Citation.]” Hambrick v. Healthcare Partners Med. Grp., 
Inc., 238 Cal. App. 4th 124, 162 (quoting Graham v. Bank of Am., N.A. (2014) 226 Cal. App. 4th 
594, 606). The duty to disclose may be established where there is a confidential relationship 
between the parties, defendant has made a representation which was likely to mislead due to 
the nondisclosure, there is active concealment of undisclosed matters, or one party has sole 
knowledge of or access to material facts and knows such facts are not known to or discoverable 
by the other party. Goodman v. Kennedy (1976) 18 Cal.3d 335, 346–347. 

Plaintiff alleges that “after the origination and funding of [his] loan, it was sold to investors as a 
‘mortgage backed security’ and that none of the Foreclosing Defendants in this action owned 
this loan, or the corresponding note.” FAC ¶ 125. However, Plaintiff does not allege that 
Defendants had a legal duty to disclose this fact to him. Plaintiff has failed to allege facts 
sufficient to state a claim for fraudulent concealment. 

(12) for treble damages;  

Treble damages is a remedy, not a cause of action. Plaintiff has not alleged facts sufficient to 
state a claim for treble damages. 

(13) predatory lending practices 

The basis for this cause of action is unclear. There is no cause of action for “predatory lending 
practices” under California law. Plaintiff cites to both the UCL and the Rosenthal Fair Debt 
Collection Practices Act (RFDCPA) in the body of this claim. The UCL claim fails for the reasons 
described in section (2), above. With respect to the RFDCPA claim, while a mortgage servicer 
may be considered a debt collector under RFDCPA (Davidson v. Seterus, Inc. (2018) 21 
Cal.App.5th 283), Plaintiff has failed to allege any abusive, deceptive, or unfair practices in the 
collection of his debt. See Ines v. Countrywide Home Loans, Inc. (2008) 2008 U.S. Dist. LEXIS 
88739, *6. 

Plaintiff has failed to allege facts sufficient to state a viable Rosenthal Act cause of action. 

 

 

 


